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PURCHASE AND SALE AGREEMENT 

This PURCHASE AND SALE AGREEMENT (“Agreement”) is made between PAINT 
BUILDING, LLC an Ohio limited liability company (“Seller”), and LIGHTSHIP REAL 
ESTATE FUND I, L.P., a Delaware limited partnership (“Purchaser”), as of May 10, 
2019 (“Effective Date”) on the following terms and conditions.  

1. Property Description; Condominium Creation; Shared Utilities.   

(a) Property Description. Purchaser agrees to buy and Seller agrees to sell all 
of Seller’s right, title, and interest in the real property and improvements identified on the 
attached Exhibit A (the “Property”) in the building located at 1400 Vine Street and more 
fully described in Exhibit A-1 (“Building”), including but not limited to: improvements 
of any kind, including, without limitation, all buildings, fixtures, and equipment on the 
Property; all easements, rights-of-way, licenses, privileges and appurtenances; and all 
other benefits of any kind pertaining to the Property, including, without limitation all 
permits, warranties and approvals applicable to the Property, located on the second and 
third floors of the building located at 1400 Vine Street, Cincinnati, County of Hamilton, 
Ohio 45202, which is more fully described on Exhibit A. For purposes of clarity, the 
Property means only the portion of the Building identified on Exhibit A, and does not 
mean the first floor commercial space in the Building identified on Exhibit B (the “Seller 
Retained Property”). After the Condominium Conversion (defined below), the parties 
shall amend this Agreement to replace Exhibit A with a new Exhibit A which more 
precisely legally describes the Property. This transaction shall be structured as a “drop 
down” transaction as set forth in Paragraph 20 hereof and effectuated by the Assignment 
and Assumption of Membership Interests in substantially the form as attached hereto as 
Exhibit D. 

(b) Seller Retained Property Lease. Purchaser acknowledges that Seller is a 
party to that certain Lease Agreement dated March 25, 2019, between JJA Kaze, LLC 
(“Kaze”) and Seller (“Restaurant Lease Agreement”), whereby Seller leases to Kaze 
the Seller Retained Property. Purchaser acknowledges that post-Closing, Seller will 
continue to lease the Seller Retained Property to Kaze.  

(c) Condominium Conversion. The parties acknowledge that the current 
structure of the Building is a single tax parcel with no condominiums. Prior to Closing, 
Seller, at its sole cost and expense shall cause the Seller Retained Property to be split from 
the Office Condo by creation of a condominium structure within the Building so the 
Property and Seller Retained Property are legally separated into separate tax parcels and 
separate legal descriptions all in accordance with the requirements of the local 
government authorities (the “Condominium Conversion”). If, prior to Closing, the 
parties discover the Condominium Conversion is not possible, then the purchase of the 
Property shall convert to the purchase of a ninety-nine year ground lease interest, 
renewable forever, in the Property (the “Ground Lease”). The Ground Lease, if 
applicable, shall be negotiated in good faith by the parties prior to Closing, provided that 
in the event the parties cannot, in good faith, agree upon the Ground Lease provisions, 
then Purchaser shall have the right to terminate this Agreement, whereupon the Earnest 
Money shall be returned to Purchaser. Notwithstanding the foregoing, the parties agree 
the cost of the Ground Lease interest shall be the Purchase Price, and “rent” for the entire 
term of the Ground Lease shall be equal to one dollar. The terms of the Ground Lease 
should be reflective of an interest in fee simple with Purchaser having as much free 
alienability over the Property as possible.  
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(d) Shared Utilities. The parties acknowledge that there are certain common 
utility facilities and other shared amenities benefiting the Property and the Seller Retained 
Property (the “Shared Utilities/Amenities”). During the Due Diligence Period, the 
parties shall work in good faith to develop a plan for: (i) the separation and/or furnishing 
of the Shared Utilities/Amenities; (ii) if applicable, the granting of easements, 
modification of existing easements, and/or the construction of improvements necessary 
for satisfactory ingress and egress to the Property and the Seller Retained Property, if 
applicable; and (iii) the construction of barriers to appropriately secure the common 
boundary between the Property and the Seller Retained Property.  Purchaser shall deliver 
to Seller a proposed Condominium Declaration not later than seven (7) days prior to the 
expiration of the Due Diligence Period (“Declaration”). If the parties fail to agree on the 
Declaration on or before the Closing Date, then Purchaser will have the right to terminate 
this Agreement by delivering written notice to Seller.  

2. Condition of the Property and Right of First Refusal.  

(a) Purchaser is purchasing the Property AS-IS, WHERE-IS, provided Seller 
will complete the Condominium Conversion as set forth herein. 

(b) Purchaser will grant to Seller a right of first refusal to purchase the Property 
for fair market value if Purchaser ever decides to sell the Property (“ROFR”).  

3. Purchase Price and Earnest Money.  The purchase price for the Property is One 
Million Five Hundred Eighty-Eight Thousand Nine Hundred Twenty-Five and 00/100 Dollars 
($1,588,925) plus any amount Seller has paid to Red Cedar as a tenant improvement allowance 
as of the Closing Date (the “Purchase Price”), which will be payable as follows: 

(a) Earnest Money Deposit.  Within three (3) business days after the Effective 
Date, Purchaser will deposit Two Thousand and 00/100 Dollars ($2,000.00) with a title 
company of Purchaser’s choice (“Title Company”), and Title Company will hold the 
Earnest Money in escrow in a non-interest bearing account, subject to the terms and 
conditions of this Agreement.  This deposit, together with all accrued interest, if any, will 
constitute the “Earnest Money”, pursuant to Title Company’s standard escrow 
agreement which will be executed by Seller, Purchaser and Title Company on the Effective 
Date. 

(b) Balance.  On the date Purchaser closes the purchase of the Property (the 
“Closing”), Title Company will apply the Earnest Money towards the Purchase Price and 
Purchaser will pay the balance of the Purchase Price, subject to the adjustments set forth 
herein. 

4. Due Diligence Period.  Purchaser will have 30 days from the Effective Date (this 
period of time is known as the “Due Diligence Period”) to obtain financing, tests, inspections, 
reports, zoning approvals and to perform other investigations necessary (collectively, the “Due 
Diligence Activities”) to satisfy Purchaser, in Purchaser’s sole discretion that the Property is 
suitable for Purchaser’s intended commercial use (the “Due Diligence Condition”).  

5. Due Diligence Activities.   

(a) Scope of Due Diligence Activities.  The Due Diligence Activities may include 
some or all of the following items, inspections, testing, studies and investigations: (i) 
Purchaser may obtain a commitment for a policy of title insurance or any other evidence 
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of title satisfactory to Purchaser (the “Title Commitment”) from the Title Company; (ii) 
Purchaser may also obtain a survey of the Property prepared by a surveyor licensed under 
the laws of the State in which the Property is located (the “Survey”); (iii) Purchaser may 
obtain one or more inspections of the environmental conditions at the Property; Purchaser 
may conduct such other inspections as Purchaser reasonably believes are necessary to 
satisfy the Due Diligence Condition.   

(b) License for Access.  At all times during the term of this Agreement and 
subject to the limitations set forth herein, Purchaser and its representatives, consultants, 
agents and employees (the “Due Diligence Team”) will have the continuing right and 
license to enter the Property to conduct all Due Diligence Activities that Purchaser 
determines are necessary or appropriate to satisfy its due diligence requirements. 
Purchaser shall coordinate with Kaze to ensure Purchaser’s inspections do not disrupt or 
interfere with Kaze and/or its business(es).  Purchaser shall not have any right to enter the 
Seller’s Retained Property without prior consent from Kaze. The Due Diligence Team shall 
conduct its investigations with due care, recognizing that Kaze is operating in the Building. 
Purchaser will indemnify and hold Seller harmless from any claim or damages arising out 
of any personal injury or property damage caused by or occurring by the Due Diligence 
Team at the Property, provided this indemnity shall not cover discovery of existing 
conditions. 

  (c) Seller’s Deliveries.  Within two (2) business days of the Effective Date, 
Seller will deliver to Purchaser hard and digital copies of all of the following information 
to the extent in Seller’s possession: (1) title policies, commitments, opinions of title or title 
reports; (2) plats, site plans, surveys, building plans, and similar drawings; (3) 
environmental site assessments and any other environmental information in Seller’s 
possession; and (4) any other information relevant to the condition and/or use of the 
Property (collectively, “Seller’s Records”).  

 
6. Objection Notices / Termination Notices.  If Purchaser, in its sole discretion, 

concludes that any Due Diligence Condition has not been satisfied by the last day of the Due 
Diligence Period, then Purchaser will deliver written notice to Seller, postmarked on or prior to 
the last date of the Due Diligence Period, describing its objections (an “Objection Notice”).  If 
Purchaser delivers an Objection Notice, Seller will not be obligated to cure any matter described 
in the Objection Notice, except to remove mortgages, judgment liens or similar encumbrances 
that can be removed by the payment of a definite sum at Closing and that Seller does not contest. 
However, Seller will have up to seven (7) days after its receipt of an Objection Notice to attempt 
to remedy the objection to Purchaser’s satisfaction.  If Seller does not remedy the objections to 
Purchaser’s satisfaction within this time period, Purchaser will have the right to terminate this 
Agreement by delivering written notice to Seller (a “Termination Notice”) within ten (10) days 
following the expiration of said 7-day Seller remedy period. Any such Termination Notice must 
be accompanied by a copy of the Objection Notice previously delivered to Seller.  This Agreement 
will terminate upon delivery of the Termination Notice.  Notwithstanding any other provision of 
this Section, Purchaser has the right to terminate the Agreement by delivering a Termination 
Notice (without Objection Notice) to, postmarked prior to the last date of the Due Diligence 
Period.  If Purchaser sends any Termination Notice in accordance with the provisions of this 
Section C, the Agreement shall terminate without recourse to the parties hereto, provided 
however, Purchaser’s Earnest Money shall be returned and the parties shall be relieved of any 
further liabilities hereunder except those that specifically survive. If Purchaser does not deliver a 
Termination Notice to Seller before the expiration of the Due Diligence Period, Purchaser will be 
deemed to have waived any objections to the Due Diligence and the Due Diligence Condition will 
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be deemed satisfied. If Purchaser terminations this Agreement pursuant to this Section 6, 
Purchaser shall pay Seller’s reasonable out of pocket costs associated with the Condominium 
Conversation.  

7. Existing Leases and Agreements.   

(a) Existing Leases.  Seller represents and warrants that the Property is not 
encumbered by any leases, except that it has entered into a Letter of Intent for a Lease 
Agreement with Red Cedar Investment Management, LLC (“Red Cedar”).  If, prior to 
Closing, Seller enters into a Lease Agreement with Red Cedar (“Red Cedar Lease”), 
Purchaser will assume the Red Cedar Lease at Closing. Seller and Purchaser will work in 
good faith to negotiate an assignment whereby Purchaser assumes the Red Cedar Lease, 
but Seller acts as developer for the Build Out, defined in the Red Cedar Lease. 

(b) Existing Agreements.  Seller represents and warrants that Exhibit C lists all 
current utility, service, maintenance and/or management agreements related to the 
Property  (collectively, the “Property Agreements”).  Except for any Property 
Agreements that Purchaser has notified Seller that it desires to assume at Closing (the 
“Post-Closing Continuing Agreements”), Seller agrees that on or before Closing, 
Seller will terminate all Property Agreements.  Purchaser will assume all such Post-Closing 
Continuing Agreements and become liable for the performance of all obligations under 
such Post-Closing Continuing Agreements arising after the Closing Date (and indemnify, 
defend and hold harmless Seller for Purchaser’s failure to perform such obligations) and 
Seller will have no liability with respect to any Post-Closing Continuing Agreements except 
for any obligations arising prior to the Closing for which Seller shall indemnify, defend 
and hold harmless Purchaser.  Seller shall deliver to Purchaser copies of all Post-Closing 
Continuing Agreements, if any, promptly following the date Seller determines such 
Agreements will not be terminated prior to Closing. 

8. Conditions to Closing.  The Closing of the purchase of the Property is subject to 
satisfaction of the following additional conditions (the “Conditions to Closing”), some of which 
the parties understand cannot, by their nature, be fulfilled until the date of the Closing.  The 
Conditions to Closing are: 

(a)  No Change in Title or Survey.  Purchaser must confirm, as of the Closing 
Date, that there has been no change in the title to the Property since the date a title report 
is initially obtained by Purchaser, and that there are no exceptions to title, other than the 
“Permitted Exceptions” (as defined below).  Purchaser may elect to satisfy this condition 
by requiring Title Company, or any other  title company selected by Purchaser, to deliver 
a marked-up title commitment or “specimen” title policy to Purchaser at Closing, 
committing to insure title to the Property in Purchaser in the amount of the Purchase 
Price, without exceptions other than the Permitted Exceptions; and 

(b) No Material Change in Condition of Property.  Purchaser must not have 
discovered any material adverse change in the condition of the Property since the date of 
the inspections Purchaser performed during the Due Diligence Period; and 

(c) Closing Obligations Fulfilled. Seller must have complied with its 
obligations in Section 9.  

(d) Condominium Conversion. Seller shall have completed the Condominium 
Conversion to Purchaser’s reasonable satisfaction.   
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If any of the Conditions to Closing are not satisfied or waived by Purchaser on the date scheduled 
for Closing, then Purchaser may: (i) unilaterally extend the Closing for up to an additional ten (10) 
days; or (ii) enter into a written agreement with Seller extending the Agreement on mutually 
acceptable terms and conditions; or (iii) if Seller cannot satisfy the Conditions to Closing within 
60 days after the last day of the Due Diligence Period, Purchaser may terminate this Agreement 
by written notice to Seller, the parties shall be relieved of any further obligations hereunder except 
those that specifically survive termination hereunder and Title Company shall immediately 
refund the Earnest Money to Purchaser.  
 

9. Closing.  Once the Due Diligence Condition have been satisfied, the Closing will 
take place on a date selected by Purchaser, but in any event on or before the date that is 30-days 
after the later of (i) the expiration of the Due Diligence Period or (ii) or the recording of 
competition of the Condominium Conversion (the “Closing Date”), or otherwise agreed between 
the parties, so long as the Conditions to Closing are fulfilled on the date scheduled for Closing. 
The parties will conduct the Closing through escrow, by delivering all funds and documents to 
Title Company. 

(a) Seller’s Closing Obligations.  Seller will deliver proposed drafts of each of 
the following documents to Purchaser for its review and approval at least five (5) business 
days before the Closing Date.  At the Closing, Seller shall deliver the following items to the 
Closing Agent: 

(i) Either (x) a transferable and recordable Limited Warranty Deed 
(“Deed”) signed by Seller conveying marketable title of the 
Property in fee simple to Purchaser, subject only to: (1) exceptions 
(which may include easements and covenants of record) shown in 
the pro forma policy for an Owner’s Policy of Title Insurance and 
accepted by Purchaser during the Due Diligence Period, (2) the 
rights of Red Cedar under the Red Cedar Lease (3) any easements, 
restrictions, covenants, or agreements that are part of the 
Condominium Conversion (the “Permitted Exceptions”); (4)  
the ROFR; (5) taxes and assessments not yet due and payable; and 
(6) legal highways; or (y) a Ground Lease and recordable 
memorandum of Ground Lease (the “Memorandum”), if the 
parties determine a Condominium Conversion is not possible; 

(ii) An executed ROFR Agreement, reasonably acceptable to Purchaser 
and Seller; 

(iii) A copy of Seller's resolutions, duly certified by an officer of the 
Seller, authorizing the execution, delivery and performance of this 
Agreement, and appropriate certificates of good standing; 

(iv) An affidavit to the effect that Seller is not a "foreign person" within 
the meaning of Internal Revenue Code Section 1445, including 
Seller’s tax identification number; 

(v) The affidavit customarily required by Title Company in order to 
omit exceptions for judgments, bankruptcies, or other liens from its 
title policy, and lien waivers, indemnities and sworn certificates 
necessary to delete the mechanic’s lien exception; 
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(vi) An assignment to Purchaser of all warranties, approvals, and 
permits applicable to the Property, to the extent assignable;  

(vii) A settlement statement in the form described in subparagraph (c) 
of this Section; 

(viii) A real estate transfer tax declaration, in the form required to 
complete the transfer of the Property; 

(ix) The Declaration executed by Seller, together with any other 
easements, rights-of-way and other instruments set forth in the 
Condominium Conversation to be executed by Seller 
simultaneously with the Declaration;   

(x) Wire transfer or other appropriate instructions for transmittal of 
Seller’s net proceeds from the sale of the Property;  

(xi) A fully executed termination or Seller executed assignment, as 
applicable, of the Red Cedar Lease; and 

(xii) Any other items reasonably required by the Title Company and/or 
the Closing Agent to complete the transaction described in this 
Agreement. 

(b) Purchaser’s Closing Obligations.  At the Closing, Purchaser shall deliver the 
following items to the Closing Agent: 

(i) A settlement statement in the form described in subparagraph (c) 
of this Section; 

(ii) An executed ROFR Agreement, reasonably acceptable to Purchaser 
and Seller; 

(iii) The entire amount of the Purchase Price, increased or decreased by 
the Earnest Money and the net adjustments from or due Purchaser, 
as shown on the settlement statement;  

(iv) Any Declarations, easements, rights-of-way and other instruments 
set forth in the Condominium Conversation to be executed by 
Purchaser;   

(v) An assignment of the Red Cedar Lease executed by Purchaser, if 
applicable; and 

(vi) Any additional documents reasonably required by the Title 
Company and/or the Closing Agent in order to complete the 
transaction described in this Agreement. 

(c) Settlement Statement.  The Closing Agent shall prepare a closing statement 
(the “Settlement Statement”) showing the following charges, prorations and 
adjustments: (i) transfer, documentary and recordation taxes, which will be charged to 
Seller along with the cost of preparing the Deed; (ii) all recording  and associated costs, 



7 

which shall be charged to Purchaser (except recording in connection with removal of liens 
or defects shall be charged to Seller); (iii) real estate taxes and any other amounts levied 
by reason of events occurring prior to the Closing (collectively, the “Taxes”), which will 
be prorated as described in the following subparagraph (d); (iv) the escrow closing fee 
charged by the Closing Agent, which will be charged one-half (½) to Purchaser and one-
half (½) to Seller; (v) premium for an Owner’s Policy of Title Insurance shall be charged 
to Purchaser; and (vi) any other amounts agreed on by the parties. Each party will be 
responsible for its respective legal fees.  

(d) Method of Tax Proration.  The Taxes will be prorated on the basis of all 
Taxes which are a lien (but not delinquent) as of the Closing Date. All special taxes or 
assessments for improvements completed as of the Closing Date will be charged to Seller, 
regardless of the date on which such assessments become due and payable.  The proration 
will be based on the most recently available tax rates, assessments and valuations.  All 
delinquent taxes to be paid by Seller. 

(e) Utilities.  Seller will be responsible for all utilities consumed at the Property 
through the Closing Date, and Purchaser will be responsible for all utilities consumed at 
the Property after the Closing Date. The parties will cooperate to implement this 
agreement by transferring responsibility for water, gas, electricity and other utilities 
effective as of the Closing Date or implementing another means of allocating the utilities 
through the Condominium Conversion.   

10. Possession.  Seller will deliver exclusive possession of the Property, subject to the 
Red Cedar Lease, to Purchaser on the Closing Date.   

11. Condition of Property.  Purchaser is purchasing the Property AS-IS, WHERE-IS, 
provided Seller will complete the Condominium Conversion. 

12. Casualty.  Seller will insure the Property and bear all risk of loss through the 
Closing Date.  If improvements on the Property are destroyed or damaged by fire or other casualty 
before the Closing, Seller will notify Purchaser within five (5) days after the date of the casualty, 
and Purchaser will have the option to either: (a) receive the proceeds of all insurance payable in 
connection with the casualty and close this Agreement at the Purchase Price, with a credit for the 
amount of any insurance deductibles; or (b) terminate this Agreement by written notice to Seller 
and Title Company, in which case the parties will be released from any further liabilities under 
this Agreement, except liabilities that are expressly stated to survive, and upon receipt of 
Purchaser’s Demand Notice citing this Section, the Title Company shall refund all of the Earnest 
Money to Purchaser. 

13. Condemnation.  If any part of the Property is taken by eminent domain, or if any 
such taking is threatened before the Closing, Seller will notify Purchaser within five (5) days and 
Purchaser will have the option to: (a) accept an assignment of Seller’s rights to the condemnation 
award (or if Seller receives the award before the Closing Date, accept a credit from Seller equal to 
the amount of the award) and take title to the Property on the terms and conditions of this 
Agreement, without any adjustment in the Purchase Price; or (b) terminate this Agreement by 
written notice to Seller and Title Company, in which case the parties will be released from any 
further liabilities under this Agreement, except liabilities that are expressly stated to survive, and 
upon receipt of Purchaser’s Demand Notice citing this Section, Title Company shall refund all of 
the Earnest Money to Purchaser.   
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14. Real Estate Broker and Commission.  Each party hereto represents and warrants 
to the other that it has not dealt with any brokers or finders entitled to a commission in connection 
with this transaction. Seller and Purchaser each hereby indemnify, protect and defend and hold 
the other harmless from and against all losses, claims, costs, expenses, damages (including, but 
not limited to, attorneys' fees of counsel selected by the indemnified party) resulting from the 
claims of any broker, finder, or other such party claiming by, through or under the acts or 
agreements of the indemnifying party.  The obligations of the parties pursuant to this Section shall 
survive any termination of this Agreement. 

15. Default and Remedies.  If this Agreement is breached for any reason before the 
Closing Date, then the parties shall rely exclusively upon the following remedies. 

(a) Purchaser’s Default.  If Purchaser breaches this Agreement the parties 
agree that it would be impractical or extremely difficult to calculate the actual damages 
that Seller might suffer.  Therefore, if, after the satisfaction or waiver of all the Due 
Diligence Condition and Conditions to Closing, Purchaser fails to perform any obligations 
under this Agreement and such failure continues for five (5) days after receipt of Seller’s 
written notice of such failure, then Seller will be entitled to liquidated damages in the 
amount of Seller’s out-of-pocket costs related to the Condominium Conversion.  This 
Agreement will be automatically canceled upon Seller’s receipt of such liquidated 
damages, and the parties will be released from any further liabilities under this 
Agreement, except liabilities that are expressly stated to survive this Agreement.   

(b) Seller’s Default.  If Seller conveys, or attempts to convey, the Property to a 
third party in violation of its obligations under this Agreement, or if Seller fails to perform 
any other obligation under this Agreement and such failure continues for five (5) days after 
receipt of Purchaser’s written notice of such failure, then Purchaser will be entitled to (i) 
terminate this Agreement and receive liquidated damages in the amount of its out of 
pocket expenses incurred pursuant to this Agreement, up to $10,000.00 or (ii) exercise 
the remedy of specific performance in which event Seller waives the defense of an adequate 
remedy at law.  This Agreement will be automatically canceled upon Purchaser’s receipt 
of such liquidated damages, and the parties will be released from any further liabilities 
under this Agreement, except liabilities that are expressly stated to survive this 
Agreement.   

16. Notices.  All notices required under this Agreement will be in writing and will be 
delivered to the notice addresses below, or to any other addresses modified by written notice 
delivered as required by this Section.  A notice will be deemed to have been duly given if it is: (a) 
delivered in person, or (b) delivered by any generally available overnight commercial delivery 
service.  All properly delivered notices shall be effective upon receipt or on the date that delivery 
is refused. 

To Seller:   Paint Building, LLC 
    1203 Walnut Street, 4th Floor 
    Cincinnati, OH 45202 
    Attn: Legal 
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To Purchaser:   1311 Vine Street 
    Cincinnati, Ohio  45202 
    Attn:  Brian Brackeen 
 
With a Copy to:  Thompson Hine, LLP 
    312 Walnut Street, Suite 1400 
    Cincinnati, Ohio  45202 
    Attn:  David Willbrand 

 
17. General Provisions.  The parties recognize that this Agreement is the product of 

arm’s length negotiations during which all parties had the unrestricted right to employ and 
consult with any and all legal counsel, accountants or other business advisors that the parties may 
have considered appropriate under the circumstances.  Therefore, the language of this Agreement 
will not be construed against any party identified as the “drafter” of this Agreement.  As of the 
Effective Date this Agreement will: (a) constitute the entire agreement between the parties (and 
the parties agree that there are no other oral or written representations, conditions or agreements 
between them); (b) not be modified except by the written agreement of the parties; (c) be binding 
upon and inure to the benefit of each of the parties and their respective legal representatives and 
permitted successors and assigns; and (d) be governed by, construed and enforced in accordance 
with the laws of the State in which the Property is located.  Time is of the essence in all provisions 
of this Agreement. The obligations of Seller under this Agreement do not constitute personal 
obligations of the members, managers, directors, officers, agents or representatives of Seller, and 
Purchaser shall not seek recourse against the members, managers, directors, officers, agents or 
representatives of Seller, or any of their personal assets for satisfaction of any liability with respect 
to this Agreement.  

18. Confidentiality.  Seller understands and agrees that this Agreement is a 
confidential agreement and that disclosure of its contents could be prejudicial to Purchaser.  
Accordingly, as a material inducement to the delivery of this Agreement, Seller warrants that it 
will not disclose, without Purchaser’s prior consent and/or unless such disclosure is in accordance 
with Seller’s obligations under this Agreement: (a) the fact that this Agreement has been signed, 
(b) the Purchase Price, or (c) any other terms and conditions of this Agreement, without 
Purchaser’s prior written consent. 

19. Assignment.  Purchaser is authorized to assign its rights under this Agreement to 
any person(s) and/or entity(ies) that Purchaser controls, or is under common control with 
Purchaser, without the consent of Seller so long as Purchaser delivers written notice of the 
assignment to Seller. The term "control(s)" means the possession, directly or indirectly, of the 
power to direct or cause the direction of the management and policies of a person or entity, 
whether through the ownership of voting securities, by Agreement, or otherwise. 

20. Drop Down Transaction. 

(a) Purchaser and Seller shall consummate the transaction contemplated 
hereunder through a “drop down” transaction, in accordance with the terms hereinafter 
set forth.  Seller will not later than five (5) business days prior to the Closing or earlier 
than fifteen (15) business days prior to the Closing, at Purchaser’s sole cost and expense, 
form an Ohio limited liability company qualified to do business in the State of Ohio with 
Seller as its sole member owning 100% of Owner’s membership interests (the 
“Membership Interests”). 
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(b) Seller shall, at Purchaser’s sole cost and expense (which shall not exceed 
Seller’s actual out-of-pocket costs therefor), form Owner for the sole purpose of 
acquiring the Property hereunder, and at all times prior to Closing, Seller shall be the 
sole owner of 100% of the Membership Interests.  The Certificate of Formation for 
Owner shall be in a customary form pursuant to Ohio law, as applicable, and shall be 
prepared by Purchaser and subject to Seller’s prior review and approval, and the 
operating agreement of Owner, if any, shall be prepared by Purchaser and subject to 
Seller’s prior review and approval (the “Operating Agreement”); the Certificate of 
Formation and Operating Agreement are collectively referred to herein as the 
“Organizational Documents”).  The Organizational Documents shall be the only 
documents relating to and governing the formation of Owner.  The name of the Owner 
shall be determined by Purchaser. 

(c) Prior to or on the day of Closing, Seller shall transfer and assign all of its 
right, title and interest in and to the Property to the Owner, by way of the full execution 
and recording of a limited warranty deed in form and substance acceptable to Purchaser, 
subject only to the following (the “Permitted Encumbrances”):  (a) real estate taxes 
and assessments not then due and payable, (b) such easements and restrictions of record 
as will not materially interfere with Purchaser’s intended use of the Property, and (c) 
zoning, building and other laws, codes and ordinances.  The Permitted Encumbrances 
also shall include any matters waived or deemed waived by Purchaser pursuant to 
Section 6. 

(d) Purchaser shall be responsible for the formation and all costs associated 
with the establishment of the entity constituting the Owner. Notwithstanding the fact 
that Purchaser shall incur the cost and form same, the formation of Owner shall be for 
the initial benefit of Seller and wholly owned by Seller until such time as completion of 
the sale of the Membership Interests.  

(e) Seller shall cause the conveyance of good and marketable fee title to the 
Membership Interests at the Closing to Purchaser or its designated assignees by 
execution and delivery to Purchaser of the Assignment and Assumption of Membership 
Interests in substantially the form as attached hereto as Exhibit D and made a part 
hereof at the Closing free and clear of all liens, defects, encumbrances, conditions, 
exceptions, restrictions or other matters affecting title.  The Closing shall be governed by 
the terms of Section 9 hereof. 

21. Index to Exhibits.  This Agreement includes and incorporates all of the following 
Exhibits: 

Exhibit A Depiction of Property 
 
Exhibit A-2 Legal Description of Entire Property   

 
Exhibit B Depiction of Seller Retained Property  
 
Exhibit C List of Property Agreements 
 
Exhibit D Form of Assignment and Assumption of Membership Interests 

 
21. Counterparts / Facsimile Transmission. This Agreement may be signed in 

counterparts and via electronic signature and the signatures on this Agreement may be 
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transmitted by facsimile or via scan.  Facsimiles or scans of signatures will be deemed to constitute 
original signatures and facsimiles or scans of this Agreement (or counterparts of this Agreement 
containing the signatures (whether originals,  facsimiles or scans)) of all the parties will be deemed 
to constitute a single, enforceable Agreement. 

 
See next pages for signatures. 
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Purchaser’s Signature Page 

 

PURCHASER: 

LIGHTSHIP REAL ESTATE FUND I, L.P. 
 
By: LIGHTSHIP CAPITAL, LLC 
its:  General Partner 
 
By: Lighthouse Capital Fund Management, LLC 
its: Manager 
 
By:_________________________________ 
Name:  Brian Brackeen 
Its:  Managing Member 

 
 
 
 
 
 
 
 
  

 
 
 
 
 
 
 
 
 
 
 



 

Exhibit A-1 
 

DEPICTION OF “PROPERTY” 
 

[TO BE UPDATED AFTER THE CONDOMINIUM CONVERSION] 
 
 

The Property is the office condo located on floors 2, 3, and 4 of the Building – to be updated 
after the Condominium Conversion. 



 

 
Exhibit A-2 

 
LEGAL DESCRIPTION OF ENTIRE PROPERTY  

 
 

 

 
 

 



 

Exhibit B 
 

SELLER’S RETAINED PROPERTY 
 

[TO BE UPDATED AFTER THE CONDOMINIUM CONVERSION] 
 

Seller’s Retained Space is the first floor commercial/restaurant condo located on the first floor 
and basement of the Building. 

 
 

 
  
 
 
 
  
 
 

 
 
 



 

Exhibit C 
 

LIST OF PROPERTY AGREEMENTS 
 

None. 
 



 

Exhibit D 
 

FORM OF ASSIGNMENT AND ASSUMPTION OF MEMBERSHIP INTERESTS 
 

 This Assignment and Assumption of Membership Interest Agreement (this “Assignment”) is made 
the _____ day of ____________, 2018 (the “Effective Date”), by and among _____________, a 
_______________ (“Assignor”); ____________, a _____________ (the “Assignee”); and 
_____________, a ____________ (the “Company”). 
 

RECITALS: 
 
 A. Assignor has caused the conveyance to the Company of an undivided 100% interest in 
certain land more particularly described in that certain Purchase Agreement, as Seller, and ____________ 
_______________________. as Purchaser, which has assigned its interest therein to Assignee (the 
“Purchase Agreement”), together with all buildings and improvements thereon and all rights, easements 
and appurtenances thereto (hereinafter collectively referred to as the “Property”).  The Property was 
transferred pursuant to that certain limited warranty deed dated as of even or similar date herewith.  All 
capitalized terms used herein and not otherwise defined shall have the meanings set forth in the Purchase 
Agreement. 
 
 1. ASSIGNMENT OF MEMBERSHIP INTEREST 
 

1.1 For and in consideration of Ten Dollars ($10.00) and other good and valuable 
consideration, the receipt of which is hereby acknowledged by the Assignor, Assignor hereby 
unconditionally and irrevocably assigns, grants, sells, conveys, transfers and sets over Assignor’s 100% 
membership interest in the Company (the “Assigned Membership Interest”) to Assignee, effective as of the 
Effective Date. Furthermore, Assignor confirms that the manager shall be deemed to have resigned effective 
with the execution hereof.  

 
1.2 The Assignor hereby represents and warrants to Assignee:  
 

(a) Assignor is the sole member of the Company;  
 
(b) Assignor is the owner of the Assigned Membership Interest, free and clear of any 

liens and encumbrances whatsoever, and Assignor has not pledged, assigned, mortgaged or 
otherwise encumbered the Assigned Membership Interest or any rights or interests arising from the 
Assigned Membership Interest;  

 
(c) Assignor has full right and authority to sell, assign and transfer the Assigned 

Membership Interest to Assignee; 
 
(d) The execution, delivery and performance of this Assignment does not (i) to 

Assignor’s knowledge, require the consent, approval, authorization or permission of, or filing with 
or notification to, any governmental or regulatory authority to which Assignor is subject, or (ii) 
violate, conflict with, result in a breach of or constitute a default under any instrument or agreement 
to which Assignor is a Party; 

 
(e) No petition in bankruptcy or any petition or answer seeking an assignment for the 

benefit of creditors, the appointment of a receiver, trustee, liquidation or dissolution or similar relief 
under the U.S. Bankruptcy Code or any state law has been filed by Assignor or the Company. 



  

Assignor has not received any written notice of any petition in bankruptcy or any petition or answer 
seeking an assignment for the benefit of creditors, the appointment of a receiver, trustee, liquidation 
or dissolution or similar relief under the U.S. Bankruptcy Code or any state law filed against or 
threatened to be filed against Assignor or the Company; 

 
(f) Assignor has not caused or permitted the Company to engage in any business or 

own any assets other than the acquisition, operation and management of the Property; 
 
(g) There is no litigation or proceeding pending or, to the best of Seller’s knowledge, 

threatened against the Company;  
 
(h) There are no purchase contracts, options or agreements of any other kind, oral or 

written, by which any person or entity other than Seller is entitled to acquire or will have any basis 
to assert any right, title or interest in, or the right to possession, use, enjoyment or income of any 
part or all of the Company; 

 
(i) Neither Assignor nor the Company has or has ever had (a) any employees, (b) any 

employee benefit plans or (c) any obligations to contribute to any employee benefit plans.  Assignor 
has not paid (or committed to pay) any bonuses or similar types of compensation to any managers, 
officers or directors of the Company; and 

 
 
(j) The representations and warranties of Assignor contained in this Section 1.2 shall 

survive the Effective Date for twelve (12) months. 
 

2. RECEIPT OF MEMBERSHIP INTERESTS AND JOINDER 

 2.1 The Assignee hereby: (a) acknowledges receipt of the Assigned Membership Interest 
effective as of the Effective Date; (b) accepts admission as the sole member of the Company pursuant to 
the terms of and for all purposes under the Company’s Operating Agreement; and (c) accepts and agrees to 
be bound by and comply with all of the terms and conditions of the Operating Agreement relative to its 
Ownership of the Assigned Membership Interest. 
 
 3. CONSENT TO ASSIGNMENT 

 3.1 The Company, by and through its undersigned ____________, hereby: (a) consents to the 
above-referenced assignment of the Assigned Membership Interest to the Assignee; (b) waives any 
restriction of any nature (each a “Restriction”) contained in the Company’s Operating Agreement to the 
limited extent that such Restriction would prevent or prohibit the above-referenced assignment of the 
Assigned Membership Interest to the Assignee; and (c) consents to the Assignee becoming the sole member 
of the Company effective as of the Effective Date, and holding and exercising all of the rights and privileges 
associated with Ownership of the Assigned Membership Interest, without limitation, including voting 
rights, if any.  No further action or writing is required to evidence or facilitate the effective transfer of the 
Assigned Membership Interest set forth in this Assignment. 

 
4. Indemnification. 
 
4.1 Assignor shall indemnify, defend and hold harmless Assignee, together with Assignee’s 

affiliates, parent and subsidiary entities, successors, assigns, partners, managers, members, employees, 
officers, directors, trustees, shareholders, counsel, representatives and agents from and against all claims, 
losses, costs, expenses (including reasonable attorneys’ fees), liabilities or damages to the extent arising 



  

from (i) a breach of the representations and warranties contained in Section 1.2 of this Assignment, or (ii) 
from any Company obligations and liabilities arising prior to the Effective Date. 

 
4.2 Subject to the terms and conditions of the Purchase Agreement, Assignee shall indemnify, 

defend and hold harmless Assignor, together with Assignor’s affiliates, parent and subsidiary entities, 
successors, assigns, partners, managers, members, employees, officers, directors, trustees, shareholders, 
counsel, representatives and agents from and against all claims, losses, costs, expenses (including 
reasonable attorneys’ fees), liabilities or damages to the extent arising from any Company obligations and 
liabilities arising from and after the Effective Date. 

 
5. MISCELLANEOUS 
 
5.1 Assignor hereby acknowledges and agrees that, as a result of this Assignment, Assignor 

hereby ceases to be a member of or retain any interest in the Company from and after the Effective Date. 
Subject to the terms and conditions of the Purchase Agreement relating to the payment of late rent, Assignor 
agrees that from and after the Effective Date all cash flow, income, profits, proceeds, gains and losses 
related to the Assigned Membership Interest relating to the period from and after the Effective Date shall 
belong to Assignee. Assignee agrees that from and after the Effective Date all liabilities, debts, losses and 
obligations of the Company related to the Assigned Interest shall be the responsibility of Assignee. 
 

5.2 This Assignment may be executed in any number of counterparts, each of which shall be 
deemed to be an original, but all of which, when taken together, shall constitute but one and the same 
instrument.  

 
5.3 This Assignment shall be governed by, interpreted under, and construed and enforceable 

in accordance with the laws of the State of Ohio. 
 
 5.4 The parties agree to execute such documents and instruments as are reasonably required or 
necessary in order to consummate the transactions contemplated by this Assignment. 
 
 5.5  This instrument shall be binding upon and shall inure to the benefit of the parties hereto 
and their respective heirs, executors, administrators, legal representatives, successors and assigns. 
 

IN WITNESS WHEREOF, the undersigned has executed this Assignment as of the date first set 
forth above. 
 

     ASSIGNOR: 
 
 

      By:         
      Print Name:        
      Title:         
       
 
      ASSIGNEE: 

 
 

      By:         
      Print Name:        
      Title:         

 



  

 
     COMPANY: 

 
      By:         
      Print Name:        
      Title:         
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